STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre Fair Hearing No. 15,782
) g
)
Appeal of )
)
| NTRODUCTI ON

The petitioner appeals a decision of the Departnent of
Social Welfare finding himineligible for Medi caid based on
excess income. The issue for purposes of this appeal is
whet her the Departnment erred in refusing to give the
petitioner certain deductions. The parties have agreed that
a determnation in this case does not waive his right to
rai se additional issues he may have with his ineligibility

determn nati on

FI NDI NGS OF FACT

1. The petitioner is a disabled man whose sol e source
of income is a Social Security disability payment of $869
per nmonth. At the tinme when this determ nation was made
last Fall, the petitioner's incone was $858 per nonth.

2. The petitioner was notified follow ng his |ast
review that he would be ineligible for Medicaid for the
period from Decenber 1998 t hrough May of 1999 because of
excess inconme. In calculating his eligibility, the
Departnment first cal culated his inconme using SSl-rel ated
rules and granted hima standard $20 deduction for unearned
i ncome. For the nonths of Decenber and January when his

i ncone was $858, he had a net incone of $838. For February
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t hrough May when his income was $869, his countabl e net

i ncome was $849 per nonth. These figures were conpared with
t he maxi mum Medi cai d i ncone of $683 for Decenber and $691
for the nonths of January through May 1999.' The Depart nent
concluded that during this six nmonth period the petitioner
had $5,072 in net incone conpared with an all owabl e maxi mum
of $4,138 allowed for this period, giving hima spend-down
of $934. It next calculated his eligibility under ANFC
related rules which allow his incone to be pro-rated and
shared with this dependent child which turned out to be a
nore favorable method for him (In this nmethod half of his
i ncome for each nonth was conpared to one-half of the

maxi mum r esour ce anount above for each nonth). The result
was a spend-down amount of $527 for the six nonth period

whi ch the Departnent further reduced by subtracting sone
unpai d prescriptions presented to them by the petitioner.
The petitioner was ultimately notified that he was
ineligible for Medicaid until he had incurred $343.39 in
medi cal expenses for the six nonth period.

3. Under each of the two nethods described above, a
further deduction is allowed for child support paynents.
The petitioner did not receive that deduction. The
petitioner and the Departnent disagree about whether the

petitioner nmakes child support paynents within the neaning

! The anmount of the maxi numwent up in January due to a

regul ati on change.
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of the regul ations.

4. Pursuant to a court order dated August 9, 1996,
the petitioner and his child' s nother have joint |egal and
physi cal responsibility for their child. A custody schedul e
was set up in the order wherein the child spent an equa
nunber of days every two weeks with each parent. The order
al so stated that "Transportation responsibilities including
the costs and nmethod of travel for the child from one parent
to the other and out of state travel shall be as foll ows:
""Thusfar [petitioner] has provided for both parents the
necessary transportation for the child. However, the
parties may agree anong thenselves and fromtinme to tinme, on
alternative arrangenents for transportation.'"

5. The child support order issued by the magistrate
with regard to the petitioner's child in August of 1996
stated that "the obligor [petitioner] shall pay child
support in the amount of $0.00 per nmonth. . . ." The order
stated further:

The parties agree to an order of no support based on

the fact that Qoligor's only source of incone is Social

Security Disability. A benefit of $204.00 is paid to

t he payee (currently the oligee) for the child. The

parties agree that this will constitute and satisfy the

oligor's child support obligation and is payable to he

ol igee as child support. This amount is higher than

what the guideline calls for support of the child.

6. It appears fromthe weekly shared custody
arrangenment that the petitioner and his child' s nother |ived

wi thin a reasonable driving distance of each other when the

court order was issued. Since that tine, however, the
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child' s nother has noved to Phoenix, Arizona. The result is
the petitioner pays to have the child returned to Vernont
about once per year at a cost of about $800 round trip. He
woul d i ke to have that anount deducted as a child support
paynent .

7. The petitioner has al so asked the Departnent to
deduct in advance the cost of his trips to the pharmacy
whi ch he makes about four tinmes per nonth. The Departnent
has refused to deduct them prospectively but only as they

arise and are cl ai ned.

ORDER
The decision of the Departnent with regard to
deducti ons and cal cul ati on net hods di scussed herein is

affirned.

REASONS
The regul ati ons governing Medicaid eligibility based on
disability direct that the cal culation of net countable
i ncome include the foll ow ng step:
(4) Deduct from unearned incone the amobunt(s) used to
conply with the terns of court-ordered support or Title IV-D
support paynments.? |f unearned incone is insufficient, any

remai ni ng anounts nmay be deducted from earned i ncone.

2 These are voluntary contracts to pay support nade
t hrough the O fice of Child Support.
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M 243.1
The regul ati ons governing Medicaid eligibility based on
a relationship to the ANFC program provi de that the sane
deductions are to be used as are used in the eligibility
determ nation for the ANFC program M 336. The applicable
regul ations allow a deduction for the foll ow ng:

Paynments nmade pursuant to a court order for support or
al i nony, or an Adm nistrative Order for support issued
by the Human Services Board, or a contract between the
Ofice of Child Support and noncustodi al parent
requiring the paynent of support. This incone
exclusion is limted to paynents actually nmade by a
menber of the assistance group toward the support of a
person(s) outside the assistance group. The paynent
anount is deducted first fromthe assistance group's
count abl e earned incone with any bal ance deducted from
unearned i ncone.

WA M 2255.1
The ANFC rel ated regul ations also allow for a $50

addi ti onal deduction fromincome for recipients of child

support paynents when countable incone is conmputed as
fol |l ows:
The first $50 in child support paynents nade by a non-
custodi al parent on behalf of a child within each
cal endar nonth is excluded. When nore than one non-
custodi al parent makes child support paynents on behal f
of a single child in the sane cal endar nonth, the
maxi mum anount of child support to be disregarded in
determning the child's eligibility is $50.
M 352.1
The petitioner argues that he is entitled to sonme kind
of a deduction for child support paynents, either the ful
$800 spent on transportation or the $50 per nonth deduction

because his child is being paid Social Security benefits
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each nonth. Each of these argunments requires a finding that
t he amobunts that he pays and the child receives are court
ordered child support or a contractual obligation with CCS.
The petitioner is correct that the noney he spends on
transportation is a paynent which could be considered "child
support”. The state statute governing support of children
allows the court to consider "extraordinary travel and ot her
travel -rel ated expenses incurred in exercising the right to
parent-child contact” as one of the factors supporting an

adjustnent to the anount of child support which it orders.

15 V.S. A > 659(9).

The problemfor the petitioner is that the Medicaid
regulation for SSI requires that the support be "court-
ordered" (or an OCS contract)® in order to be deducti bl e.
The magi strate's order nakes it very clear that the
petitioner has no court ordered obligation to nmake any
paynent at all as child support or for transportation. The
petitioner does not dispute that fact but relies rather on
the court's subsequent order with regard to transportation
and travel arrangenments. However, that order states that
while the petitioner had taken it upon hinself to provide
transportation for the child to that point, the future costs
were to be agreed upon by the parties. There is no order

fromthe court in that second docunent requiring the

® The petitioner has raised no argunent and offered no
evi dence that he has made a contract for support with OCS
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petitioner to provide or to expend any anount of nobney on
transportation for the child.

The truth of the matter is that the petitioner's
expenditures are voluntary, and not court-ordered. Fromthe
petitioner's point of view, they are necessary if he is to
have regul ar contact with his daughter. While that may be
so, he has not been ordered to nmake those expenditures by a
court or through contract with OCS. There are nany
expenditures which parents voluntarily make which they feel
are necessary for the support of their children. However,

t he Medicaid regul ations do not allow the deduction of al
expenses related to the care of children, only those anounts
whi ch nust be paid through court order or contract with OCS

The petitioner, therefore, cannot be given a deduction for
t hese expenses.*

Nei t her can the petitioner be given a $50 per nonth
deducti on because of the paynment of child support. Although
the wording is not clear in this regulation (no doubt
| eading to the petitioner's confusion), the intent of this
regulation is to allow the recipient of child support a

deduction of the first $50 in support received in any

* The petitioner could ask that his support order be

nodi fied to i nclude these expenses in a recal cul ation of
child support. Since his situation seens to have changed
dramatically since the support order was issued (in addition
to her cross-country nove, the child s nother has al so becone
a Social Security recipient since the initial order) it m ght
be wi se to have the order reflect the current status of the
parties.
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cal endar nmonth. The purpose of this regulation is to

encour age custodial parents to cooperate in obtaining child
support by not counting sonme of the noney they receive

agai nst them for purposes of programeligibility. See Fair
Hearing No. 10,341. Even if this regulation could be read
to give the payor a deduction for paying out child support
(whi ch woul d be inconsistent with the regulation which would
allow himto deduct all of his court ordered child support),

the $50 can only be deducted if a child support paynent is

made by a non-custodial parent. Wile the $204 per nonth
soci al security benefit is in the nature of child support
and is paid each nonth, it is not paid by the petitioner out
of his funds, but rather by a third-party governnental
agency based on a statutory entitlenment. The paynent to the
child is not in the petitioner's control and in no way
reduces the petitioner's incone. The reward and deducti on
systemset up in this regulation for persons who nake their
child support paynments on a nonthly basis is sinply not
applicable to the petitioner. It nust be concl uded,
therefore, that the Departnent correctly found that the
petitioner was not entitled to a deduction under this
regul ati on.

Finally, the petitioner argues that he should receive
spend- down deductions now based on his projected costs of
transportation to a pharmacy over the next six nonths. The

regul ations do allow a person with excess income who can
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"show that his or her Medicaid group has paid or incurred
medi cal expenses. . .at least equal to the difference
between its countable income and its Protected I ncone Level™
to becone eligible for Medicaid. M 402. Non-covered

nmedi cal expenses, including transportation to secure these

medi cal services (including obtaining over the counter drugs
and supplies), can be deducted. M> 432. In order to

recei ve these deductions, the applicant "is required to
present a "reasonable estimte" of the cost of
transportation. M432. Generally, the spend down
conputation regul ations require the presentation and
deducti on of expenses as they are incurred. However, they
all ow the prospective deduction of expenses only in two very
explicit circunstances:

In no case should antici pated nedi cal expenses ot her

than heal th insurance expenses or the estimted cost of

medi cal | y necessary over-the-counter drugs be deducted

before they are actually incurred. An expense is
incurred on the date liability for the expense begins.
Antici pated health insurance expenses nmay be allowed if it
can be reasonably assunmed that the coverage wll continue
during the accounting peri od.

M 423

The regulation clearly allows only the two categories
listed to be anticipated; all other expenses are counted
when incurred. The pharmacy transportati on expenses sought
by the petitioner are not included in the two anticipatory
categories and so cannot be counted "up front" under the

regul ations to reduce the spend-down anount. The Depart nment
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was thus correct in making this ruling under its

regul ations. The petitioner has put forth no persuasive
argunment that the Departnent's regulation that the
Departnment has acted illegally in not including future
transportation costs in the anticipatory category.

Therefore, the decision of the Departnent nust be upheld. 3

V.S. A > 3091(d), Fair Hearing Rule No. 17.
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